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MCI Telecommunications
Corporation

1801 Pennsylvania Avenue, NW
Washington, DC 20006
2028872048

Leonard S. Sawicki
Director
FCC Affairs

June 6, 1997 EX PARTE
Mr. William F. Caton
Secretary
Federal Communications Commission
Room 222
1919 M Street NW
Washington, D.C. 20554

Re: CC Docket No. 96-115: CPNl

Dear Mr. Caton:

JUN
6 1991

Today, Mary Brown, Frank Krogh and I met with Dorothy Attwood and Jeannie Su ofthe Common
Carrier Bureau. The purpose of the meeting was to review MCl's position in this proceeding and
clarify points made in our earlier filings. The attached list was used during the meeting and details
the topics covered in our discussion. MCl also provided a decision of the United States Court of
Appeals for the Ninth Circuit, also attached to this letter.

Please add this letter and the enclosed copy to the record of this proceeding.

Sincerely,

Attachments

cc: Ms. Attwood
Ms. Su
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epm Issues

Meaning of Section 222(c)(I)

"Except ... with the approval of the customer, a telecommunications carrier that receives
or obtains [ePNI] by virtue ofits provision ofa telecommunications service shall only use,
disclose, or permit access to [ePNI] in its provision of (A) the ... service from which such
information is derived, or (B) services necessary to, or used in, the provision of such ...
service, including the publishing of directories."

Absent customer approval, 222(c)(1) only permits use of ePNI for the provision
and marketing of service in same category. With customer approval, carrier may
"use" ePNI itself or "disclose" it to any other entity.

Legislative history and text show that restrictions intended to be applied within
each carrier and between affiliates; "use ... or permit access to" ePNI only makes
sense if referring to use of ePNI by carrier that already has it.

Service" should be interpreted to mean "category of service;" "All local" and "all
interexchange" should be categories around which the restrictions are framed.
"Single bucket" makes no sense, since would eliminate 222(c) completely.

Approyal/Written Authorization

"Approval of the customer" in 222(c)(1) requires explicit oral approval following
notification informing customer of nature ofrequest for approval and proposed use. (Approval
could be part of same communication as, but still following, notice.) Implied or "opt-out"
approval would be a sham; would effectively tum over all epN! for use by carriers that already
have most or all ePNI, snuffing out competition, in the same manner as single bucket approach.

Interplay of222 and Nondiscrimination Safeguards

Where carrier may, but is not required to, disclose epN! to another entity -- such as
where customer gives oral approval to disclose or where other entity needs ePNI to initiate
service, under 222(d)(1) -- carrier must treat all other carriers the same as its own affiliates, under
272(c)(1) and (e).

Boes are abusing their monopoly access to epN! and other information by
denying it to Melon grounds that it is ePNI, whether or not (d)(1) applies.

Section 272(c) and (e), as well as Sections 201(b) and 202(a), require that where
carrier uses epN! or discloses it to its affiliate under a particular approval process,
same process should be followed in determining whether or not to disclose to third
parties.
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UNITED STATES COUR'!' Of' APP£A1,S

FOR THE NINTH CIRCUIT

:t 0 1" FOR P 0 a LIe A T I 0 FILED
MAR 1~ 1991
~ A. CATIEm, ClBt(

u.s. COURT Otr Ar1'EALS

v.

~.fendant.-Appel1antl.

No. "-16476

D.C. No. CV-96-01G'1-SBA

AT.T COMMUNICATIONS. INC.. )
California; Mer TF.LEOOMMQNICATIONS }
COR.POUTIONi SPRINT COMMUNICATIONS )
COMPANY L. P. , )

)
)
)

)
)
)
J
)
)
)

----------------)

PACIFIC 8~; PACIPIC TBL!SIS
GROUP; PACIFIC aau.. BX'1'RAS1
PACIfIC BBLL COMMUNICATIONS,

Appeal from the United st.tes Di.triet Cou.t
fo~ the Northern Oiatrict ot Ca11fgrni.

S&~dr. Brown Armstrong. District JUdge, presidiD9

Argued and Submitted March ., 1~97

San Francisco. California

,Before: REINHARDT. HALL, and THOMPSON, Cireuit Judg_s.

Pacific 8411 .nd its affiliates appeal from & preliminary

inj~~ction bar:ing tbem from using and disclosing for purpose. of

their awarda program the long-di.tanee billing information they

receive from pla1ntiffc AT&T, MeI and Sprint. We affirm.

On an appeal trom a preliminary injunct~on. this court

exerei.e5 limited review. we rever•• only if the distrie~ court

relied on an erroneous legal premiee O~ ab~.cd ~~c di~er..tion.,
~ 9r,gori9 T. v. wilsgp, 59 F.3d 1002, 1004 (9th C~r. 1"5). we

'. Tbi. ~i.,e8~tion is not appropriate for publication and may
not be c1ted to O~ by the court. of this circuit except &5
provided by 9th C1r. R. 36-3. ,
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'do not review the ~erlying merits of tne cale, and we will not

rIver•••imply becau.e we would h.ve .rr1ved·~t a different result

it we had applied tne law co the fact. of th. c~se. i&a ~aribbean

Marine S'rY1Sli Co. v. 9al4ridgp.. 844 P.~d 668, "3 (9th Cir.

198.) .

Applyin, thi. ctandard. we do not thlnK tbe diatrict co~t

abu••d it. discretion in r1nding that plaintiffs had shown a

probability Qf .ueeess on the merits of the1r cl.ims. The ~.e and

di.sc:losure of t.he bi.lling inforntation for the awards program

appeu to breach the terms of the billing agreement. l:>etween

pl~intiff. and iaeilis Bell. This .ctiv1ty may well also violate

the Te18ccmmunicat1ons Aet and con.tilute a mi5.pp~opriation of

trade 'ecret.. In addition, ~h. district court's finding that

allow1n9 Pacific Dell to COQt1nue using plaintiff.' billing

intormatioQ in its .wards program could cause ~hem irreparable

harm was not clearly erroneous. AS a re»ult, the di~trict court

did not .bu.e ita d1scretioQ in granting the injunction.

Pacific Sell argues that the district CQurt mi••pprehended

the law bec~u•• ~7 U.S.C. S 222(C} (2), part of the

Telecommunication5 Act of 1996, would in effect bar allot

plaintiffs' ela1m&. Whether o. not this contention h.s merit,

plaintiffs do not appear to have relied on it spee1flcally in the

district court, and the district court ~oe3 not appear to haVQ

conaidered it a8 • sep~r.te argument. AS a r.sult, we decline to

addre•• it on appeal. We note th~t determining whether ~ how

subsection (c) (l) applies to thi& case may require a~i~ion&l

factu.al finding. tMt arc InOre properly made in the cH8trict court
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,
than in th1. ~ourt on a limited ~ppellate record. Pacific Sell ot

·course r8~1n. free to ~e the district court to modify or vacate

its injunction on the b••is of thi. provision.

We thU8 con~lude that the district court did not misapprehend

the law or ~ely on an erroneous legal premise. ~ a ~e8ult, we

AFFIRM the grant of,the preliminary injunction.
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